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HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2003 
Second Reading 

Resumed from 8 April. 

HON GIZ WATSON (North Metropolitan) [3.47 pm]:  I commenced my comments on this Bill, very briefly, 
before the House rose for three weeks.  I reiterate that the Greens (WA) have no particular policy position on in-
vitro fertilisation or this amendment Bill, so I will be speaking in a personal capacity.  My comments should be 
seen in that light.  The Human Reproductive Technology Amendment Bill 2003 should be seen in the context of 
the Western Australian situation; that is, that Western Australia has pre-existing legislation, the Human 
Reproductive Technology Act 1991.  I will make some preliminary comments on that legislation.  At the time of 
its passage, the Western Australian Human Reproductive Technology Act 1991 was the most comprehensive 
legislation on this subject in Australia.  It included many provisions that were later covered in the Council of 
Australian Governments’ agreement for nationally consistent legislation.  The Act currently prohibits human 
cloning, bans the creation of embryos for purposes other than human reproduction, prohibits any genetic 
modification of embryos, limits eligibility for access to in-vitro fertilisation to those who are infertile or who risk 
the transmission of genetic abnormality or disease, sets out a system of regulation and licensing for assisted 
reproductive technology practitioners, regulates artificial reproductive technology clinical practices by defining 
how embryos can be created and stored and prohibits genetic testing of embryos.   

This amendment Bill, which we are debating today, provides for a major difference.  It will permit embryo 
research subject to a national licensing scheme and it will also permit strictly controlled pre-implantation genetic 
testing of assisted reproductive technology embryos for disease.  If amended, the Human Reproductive 
Technology Act 1991 will allow for an increase in the storage period for embryos from three to 10 years, 
prohibit human cloning along the same lines as the commonwealth legislation, retain the prohibition on the 
creation of embryos for any purpose other than for in-vitro fertilisation treatment of a woman and increase 
penalties.  The existing penalty for a corporation under the Human Reproductive Technology Act is a fine of up 
to $50 000.  That will be increased to a fine of $330 000.  For individuals, current penalties are increased to 
$25 000 or imprisonment of up to five years or both.  That will be increased to 900 penalty units or 
imprisonment of up to 15 years or both.  If amended, the Act will permit medical and other research on embryos 
left over from IVF procedures subject to a strict licensing scheme requiring permission of the persons 
responsible for the embryo, including donors of egg or sperm.  Donors are currently involved in five to 10 per 
cent of cases.  It will also allow for the genetic testing of embryos for people eligible for IVF treatment when 
there is a significant risk or a serious genetic abnormality or genetic disease in the embryo.  Assisted 
reproductive technologies will continue to be regulated with a statutory system of licensing of those who carry 
out procedures.  That is the bones of what this Bill seeks to do. 

To put the changes into context, in April 2002 the Council of Australian Governments agreed to pursue a 
nationally consistent approach for the prohibition of human cloning, the regulation of embryo research through 
the National Health and Medical Research Council and the regulation of artificial reproductive technology 
clinical practice.  The Commonwealth, Victoria, Queensland, South Australia, New South Wales and Tasmania 
have already passed legislation to implement the national scheme.  In South Australia and Victoria it involved 
amending comprehensive ART legislation that prohibited destructive or harmful embryo research.  The passing 
of commonwealth legislation in 2002 banned the creation of human embryos in Australia for purposes other than 
human reproduction.  The ban was clearly already in place in Western Australia under the Human Reproductive 
Technology Act 1991.  The commonwealth legislation also put in place a national licensing scheme to allow the 
limited use of embryos that are in excess of the reproductive needs of the persons for whom they were created.  
The national licensing scheme came into effect in June 2003.  Since that time, the national licensing scheme that 
allows research involving excess ART embryos and the existing Western Australian legislation that prohibits 
such research have both been active, which is a confusing situation for clients, researchers and specialists in the 
working field.  The two relevant pieces of commonwealth legislation concerning this Bill are the Research 
Involving Human Embryos Act 2002 and the Prohibition of Cloning Act 2002.  At the time the commonwealth 
laws were passed, 70 000 embryos for reproduction were in storage Australia-wide, of which an estimated 
10 000 were in Western Australia.  Most of the stored embryos will be used for artificial reproduction 
technology treatment.  A small number will no longer be required by the people who stored them, and may be 
available for research, but only with the consent of the people for whom the embryos were developed and any 
donor of eggs or sperm used in developing the embryos.   

As we have heard from other speakers on this Bill, the two areas of contention are clearly the proposal to allow 
pre-implantation testing and the use of excess embryos.  In considering my position on this Bill I took the 
opportunity to read about some of the inquiries that have been carried out at the commonwealth level and by 
other State Parliaments.  I will refer to some comments from a document titled “Stem Cell Research - Science, 
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ethics and legislative responses in Australia and overseas”, which was prepared by Claire Macdonald, a research 
officer with the Victorian Parliamentary Library.  The document is dated March 2002.  I will give some 
indication of the ethical issues that this amendment Bill raises.  At page 4 in the introduction, it states - 

Research into stem cells has proven to be controversial worldwide.  It is not simply a question of 
science; rather, it involves deeply held moral, religious and ethical beliefs, which people have used in 
forming their opinion on the issue.  Research on embryonic stem cells requires destruction of the 
embryo, thus raising controversial questions regarding human life.  Where does human life start?  Do 
these embryos have the same legal entitlements as fully formed humans?  Is it ethical to destroy these 
potential lives for research that may, or may not be beneficial?  These are questions that ethicists, 
scientists and politicians have grappled with in creating legislation to regulate the research.  On the 
other hand, embryonic stem cell research has shown enormous potential in assisting to find cures for 
some of the most debilitating diseases, such as Parkinson’s disease, Alzheimer’s, diabetes, spinal cord 
injury and heart disease.  Do we have a moral obligation to use embryos, which will eventually 
succumb anyway, to help people worldwide who suffer from such afflictions? 

I will talk in more detail about some of the ethical issues because it has been the challenge for me in coming to a 
position on whether to support this Bill.  It seems to me that some of the issues debated in this place revolve 
around the question of whether people support or reject IVF in total.  As another member said, that debate was 
held in the 1990s.  However, I was not a member of this place at the time.  This calls into question our overall 
attitudes to IVF.  It has been argued that IVF is a waste of resources and cost.  I highlight this question to the 
parliamentary secretary, who I assume will respond on this matter: what portion of public money is involved in 
providing assistance to pregnancy?  It seems to me that there is potentially a different attitude if someone pays 
for the use of the technology as opposed to taxpayers paying.  We have heard the argument that there are already 
too many people and that, in general, the planet is overpopulated and therefore we should not be providing the 
means to assist more people to have children.  I find that argument fallacious.  We see increasingly that more 
people are having trouble with fertility and getting pregnant.  I heard the other day that the figure is as high as 
one in six with fertility problems.  I agree that we need to direct research and funding towards the causes of 
infertility equally if not more than towards what can be considered a more technical fix at the other end in 
assisting reproduction by way of in-vitro fertilisation and other techniques.  However, I view those people who 
are unable to have children in the same light as other people with disabilities.  Couples who wish to have 
children are just as entitled to assistance from developing techniques and allocating resources.  I certainly cannot 
subscribe to the argument that people should just live with or get used to the fact that they are unable to have 
children.  That is not an argument I can accept.   

There is a misconception about how limited is the eligibility criteria for receiving IVF assistance.  For example, 
people cannot just walk off the street and access IVF.  They may be able to access other reproductive 
technologies such as ovulation tracking or hormone therapy, but not IVF.  Therefore, only a very small group of 
patients qualify.  It is worth looking at the Human Reproductive Technology Act, which states very clearly that 
an in-vitro fertilisation procedure may be carried out when it is likely to benefit persons who are infertile or 
whose child would otherwise be likely to be affected by a genetic abnormality or disease.  It is clearly limited to 
persons who meet those criteria.  We have discussed the disabilities that could be screened for, and I think 
deafness was one that was mentioned.  I understand that to have an embryo screened for deafness, first of all the 
woman would need to be infertile; secondly, the deaf gene would have to be so serious that the child would die 
prematurely or live a life of suffering; and, thirdly, the Western Australian Reproductive Technology Council 
would have to agree that the woman qualified and grant approval for treatment.  There are many limitations.  It is 
not an unreasonable concern about what diseases can be screened for, but we need to understand that there are 
considerable constraints, as there should be.   

I have touched on issues relating to pre-implantation screening, but it is also important to mention some personal 
cases, which I am sure other members have been made aware of.  For example, one constituent with whom I 
have met on a number of occasions is a carrier of a genetic disorder that affects male children.  She has been able 
to fall pregnant, but because pre-implantation testing is not currently available in Western Australia, she is left 
with the choice of either travelling to the eastern States to have the embryo tested pre-implantation or going 
through with the pregnancy, having the test done at 12 weeks and at that point possibly being told that the child 
she is carrying has the genetic disorder.  Therefore, she would be left with the choice of terminating the 
pregnancy or bringing the child to full development with the very high probability that the child will develop the 
disease, which has a very high rate of morbidity and is a very significant and debilitating disease that will 
ultimately lead to the child’s death.  It seems to me that women and families in those circumstances have very 
few options if they wish to have a healthy child who will not develop that condition.  I do not have any problem 
supporting the testing of embryos pre-implantation.   



Extract from Hansard 
[COUNCIL - Tuesday, 4 May 2004] 

 p2091b-2095a 
Hon Giz Watson; Hon Ray Halligan 

 [3] 

I turn now to the issue of the use of excess embryos.  It is important to remember that, under the existing 
legislation, embryos exist for a maximum of only 14 days; that is, after that 14-day period they will either 
succumb, be implanted or be stored.  Those are the only three options.  Certainly the argument has been put in 
this place that if the embryo is to succumb anyway, research should be allowed to be carried out on the embryo.  
It is interesting to note the community sentiment about destructive research on early embryos.  I note that the 
Senate Community Affairs Legislation Committee held an inquiry, which tabled in November 2002 a report 
entitled “Provisions of the Research Involving Embryos and Prohibition of Human Cloning Bill 2002”.  At page 
55 of the report it made some observations about community sentiment.  Point 3.102 states -  

The Committee notes further that concern about the conceptual or societal effect of allowing destructive 
research on early embryos does not appear to be reflected in general community sentiment.   

Point 3.104 states -  

In the Australian context, the Committee notes also that 72 per cent of Australians surveyed have 
indicated their approval of research using excess IVF embryos for the development of therapies, 
assuming the informed consent of donors.  Further, according to ACCESS, approximately 60 per cent 
of couples involved in ART treatment will choose to donate the embryos they no longer need for 
research.   

Excess assisted reproductive technology embryos are donated by people who have completed their IVF 
treatment and choose not to donate them to another couple or allow them to die.  This legislation basically 
introduces a third option.  In contemplating the ethics and considerations concerning that proposal, I compared it 
in some ways with the issue of organ donation.  It is a complicated area and I do not know whether that is a 
reasonable comparison, but it seems that people are able to make a decision about whether to donate their organs 
when they die.  I guess it is slightly different from this situation.   

Hon Peter Foss:  Kind of like donating organs before you die.   

Hon GIZ WATSON:  The issue is who makes the decision.  That is certainly not an easy question.  It is 
important to understand that the Bill refers to embryos created prior to 5 April 2002.  I note that the Standing 
Committee on Uniform Legislation and General Purposes had some concerns with this aspect of the Bill and 
whether it is limited to those embryos.  That is worth reiterating.  At page 11 of the report of the Standing 
Committee on Uniform Legislation and General Purposes on the Human Reproductive Technology Amendment 
Bill 2003 it is stated -  

8.6 The use of excess ART embryos in a manner which may damage or destroy the embryo may 
only be performed on embryos created before April 5 2002.  This limitation will continue until 
April 5 2005 when a sunset clause removes this limitation and all excess ART embryos 
(whenever created) may be subject to damaging or destructive use. 

The committee stated that if the Bill is passed, it may not be limited to embryos created before 5 April 2002 and 
may ultimately affect other embryos; at least that is how I understand the comment of the committee.  The 
committee went on to recommend that - 

. . . during debate in the Council on proposed section 53ZV in clause 36 of the Human Reproductive 
Technology Amendment Bill 2003, the House consider the adequacy of parliamentary scrutiny in 
respect of the proposed expiry of the limitation on the use of embryos created before April 5 2002. 

The committee also drew the attention of the House to certain paragraphs of the report.  No doubt that will be 
debated in more detail when we get to the committee stage.  I will shortly draw my comments to a conclusion.  
However, I wish to raise some concerns.  I intend to support this Bill, but it is a very difficult area in which to be 
100 per cent reassured that the correct controls will be in place.  I understand that laws were introduced on in-
vitro fertilisation and human reproductive technology because research was being conducted and things were 
moving at such a pace that the various Parliaments felt that there was a need for the States to have a place in 
regulating those matters.  That is appropriate.  However, that raises a lot of questions about who decides, how 
they decide, what criteria are used, what checks and balances there are and what limitations are in place.   
One concern that remains with me is who will decide which research proposals are accepted or rejected.  I 
understand that a committee will make those decisions.  I looked at the composition of that committee.  It is 
fairly heavily weighted towards scientific and research people.  There are certainly some ethicists on the 
committee, but I have some question marks about who those people are, what their interests are, and the criteria 
on which decisions will be made.  I am concerned that the application for research approval requires only a 
limited description of the research.  I have been advised that this is due to commercial-in-confidence issues.  
That is probably one of my most serious concerns.  Across the board, the Greens generally have concerns about 
what is hidden from public scrutiny and the view that commercial-in-confidence provisions will protect certain 
information.  Quite frankly, I do not agree with that in this respect.  It is an issue, because it involves private 
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investment.  Bioresearch companies will want to maintain their commercial secrecy and advantage.  I have 
considerable concerns about that.  Indeed, one of my colleagues in the Senate raised similar questions.  It makes 
the whole process considerably less transparent.  I am concerned about how the profit motive operates in this 
area.  I am not sure how the Parliament could better control that aspect, but it is closely linked to the fact that 
commercial-in-confidence provisions can be used to reduce the information that might otherwise be available 
about the nature of research.   
I understand that with research approvals, the activity or project proposed in the application must be assessed 
and approved by the Human Research Ethics Committee, which is constituted in accordance and acting in 
compliance with the National Health and Medical Research Council’s 1999 national statement on ethical 
conduct in research involving humans, as is in force from time to time.  That information comes from the 
commonwealth Bill.  However, it is not clear whether such a national statement exists.  I seek some clarification 
of whether such a statement does exist, especially as the commonwealth Bill states that a national statement on 
ethical conduct and research is in force from time to time.  If such a statement does exist, I seek clarification of 
what it provides.   
I will conclude my comments by indicating why I support the Bill.  The Bill outlines that the creation of a human 
embryo for any purpose other than pregnancy is prohibited, and provides for a substantial increase in the 
penalties for any breach of that provision.  That is a welcome change.  Pre-implantation testing of embryos will 
be permitted with the approval of the Western Australian Reproductive Technology Council, provided that there 
is significant risk of serious genetic abnormality or disease.  Western Australia is the only State that does not 
allow pre-implantation testing, and I believe that we should allow it.  Access to in-vitro fertilisation technology 
will also be extended to avoid transmission of any infectious diseases, such as HIV.  IVF and assisted 
reproductive technology should be regulated and subject to careful accountability provisions.  The amendments 
to the Human Reproductive Technology Amendment Bill 2003 will retain a state-licensing scheme or the ART 
clinical practices.  Research involving human embryos should also be regulated and subject to careful 
accountability provisions, and there are good arguments for establishing a consistent national scheme.  Embryos 
developed and stored in Western Australia and no longer needed by the persons responsible, will be made 
available for research with the permission of the persons responsible.  Most of the testing will be related to 
fertility problems, but some of it may be for stem cell research.  About 305 embryos are discarded annually.  If 
Western Australia follows the national trend, between 30 and 50 of these will be available for research.   
The Community Affairs Legislation Committee spoke about the potential good that can come from allowing 
research involving stem cells.  On page 36 of its report it states -   

2.137 Research involving stem cell and cloning technologies is in its infancy.   
2.138 Most scientists would agree that there is as yet insufficient experimental data to be certain 
either just how important research into stem cells is likely to be, or to be certain about the relative value 
of embryonic and adult stem cells for that research.   
2.139 However, many agree that therapies derived from stem cell research have at least the potential 
to ameliorate currently incurable conditions, ranging from diabetes to spinal cord injuries to motor 
neurone, Parkinson’s and Alzheimer’s diseases.   

I recognise that potential and I am willing to support this Bill in order to keep that potential alive.   
The final point that is crucial for my support of the Bill is the argument for autonomy.  I refer again to the senate 
committee report, and page 60 at which it states -  

3.125 Some evidence argued that potential donors have the right to chose whether their embryos are 
used in research or not, and that the Government should not legislate to prevent them being allowed to 
make that choice.   

3.126 The Juvenile Diabetes Research Foundation stated its view that, assuming the appropriate 
ethical and scientific guidelines are in place, ‘it should be the moral choice of those individuals that 
drive the donation of excess embryos into medical research’.   

3.127 Professor David de Kretser AO, Director, Monash Institute of Reproduction and Development, 
suggested that: 

For the opponents of this legislation we would propose the examination of the premise, already 
accepted by our society, namely that the parents of a child on a life support system that is 
about to be withdrawn are accorded the right to decide whether the organs of that child can be 
donated for transplantation.  Surely the parents of an embryo, whose life support system is 
about to be withdrawn, have an equal right to donate the cells of that embryo, potential 
transplants of the future, to generate embryonic stem cells.   
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That argument has some merit and is one that I can accept.   
In conclusion, the decision whether to support or oppose this Bill has not been an easy one.  I have found the 
arguments put in this place to be engaging.  I always try to come to a debate with an open mind and to seek a 
position that is supportable.  The merits of this Bill outweigh any reservations that I might have about it.  
However, I reiterate, if there was a way in which we could address the issue of removing the commercial-in-
confidence provision, I would consider it.  Often a provision like that is used to hide matters that should be made 
public.  In this area in particular, in which people are concerned about the direction of research and the ethical 
questions involved, there is a strong argument for openness and accountability in the nature of that research.  
With those comments, I support the Bill.   

HON RAY HALLIGAN (North Metropolitan) [4.27 pm]:  When I started to speak on this Bill a number of 
weeks ago, I spoke of a dilemma.  This Bill poses a dilemma in my mind, and, I am sure, in the minds of many 
other members in the Chamber.  Some members will approach this debate from a purely moral or ethical stance 
and others from a more practical point of view.  There has been much argument in this Chamber and in writing - 
I am sure that is as obvious to all members as it has been to me - about when a life starts.  There have been, and 
will continue to be, differences of opinion on that issue, whether it be between mere mortals such as members in 
this Chamber, or between people with far more knowledge than I.   
I am trying to approach this dilemma by considering a number of factors, including the fact that we are trying to 
provide everyone on this planet, humankind at least, with some quality of life.  If going down the path of testing 
embryos for genetic defects and providing women with the opportunity of having IVF treatment is one way of 
providing that quality of life, then it must be considered.  I have said before that we are selective in our decision 
making, and I have no problem with that provided people are prepared to stand up and articulate why they have 
gone down a particular path.  It may differ from a stance they have held previously.  In this instance we are, to 
some extent, interfering with nature.  I put it like that because even at the time of birth, if a child is seen to have a 
defect of some description, then, invariably, the medical profession will try to correct it.  Throughout our lives 
when something is not as others say it should be, it is considered abnormal, and, even if money is required, 
people will go to the medical profession to have that defect fixed.  

Hon Giz Watson referred to a relevant matter regarding people who are on life support systems and who provide 
their organs to those who require them.  If that is considered in a holistic context, it will be seen that it is trying 
to provide quality of life for those who are less fortunate.  I am fully aware of the argument that could, and 
probably will, be put forward that embryos in this situation are most definitely less fortunate; they cannot make 
the decision about what will happen to them.  That becomes part of the dilemma.  If there were consistency with 
everything we wanted to do, certain things would not currently occur.  For instance, if we said that something 
was bad - for example, smoking - and that it should not be done, I am sure there would not be any cigarette 
manufacturers at present.  However, we tend to turn our back on that matter to some extent and try to encourage 
people to put the cigarette manufacturers out of business by not smoking.   
Debate interrupted, pursuant to sessional orders.   

[Continued on page 2102.] 
 


